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Material To Be Covered
1.
2.
3.
4.
5.
Reminders:

Legislative Update
AGO Update
Case Law Update – Decisions
Pending Appellate Cases
Q & A – Time Permitting

Several unpublished appellate decisions are summarized.
Later court decisions or changes in statutes can impact these summaries.
This presentation is educational only and is not legal advice or a legal opinion.
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1. Legislative Update

4

2019 Regular Session – Scheduled to End April 28, 2019
Bills of interest

•
•
•
•
•

1505 – Child victims of sexual assault
1537 – Sunshine Committee recommendations
1667 - Records consultation; grants; JLARC reporting
1692 & 2020 – Employment investigations; harassment/stalking
5787 – Small cities/districts – office hours - PRA responses
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2. AGO Update
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AGO Training and Materials

• New PRA Supplemental Training Videos
Open Government Training Page (Lesson 5)

• Local Government Consultation Program – Status/Updates
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3. Case Law Update – Decisions
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Processing PRA
Requests Decisions
Case Law Update
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Washington Coalition for Open Gov’t v. Pierce County
• PRA request for records related to amicus participation in another case, Nissen v. Pierce County.
• County originally refused to provide records via electronically [i.e. via email or FTP (file transfer protocol) site]
instead mailed records on CDs.

• County withheld records it had exchanged with amicus based on the work product exemption (RCW 42.56.290)
• Trial court ruled in favor of the county.
Court of Appeals affirmed.

•
•
•
•

County was not required to deliver records via email or FTP.
County did not waive work product protects by sharing records with amicus.
County’s exemption log was sufficient.
NOTE: County eventually agreed to use FTP site to provide records.

Unpublished Decision, February 20, 2019 (Petition for review filed.)
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Hood v. Langley
• PRA requester challenged sufficiency of agency’s search for records, including mayor’s calendar records and laptop
records.

Court of Appeals

• Rejected requester’s argument that too many paper records were provided. Found there is no PRA cause of action

for producing records for which an agency could have claimed an exemption. Found requester was not entitled to
search mayor’s laptop himself (no “unfettered searches”). Declined to establish a rule that daily calendars are always
public records (citing Yacobellis v. Bellingham). (Trial court had also held personal journals are not public records;
that issue was not challenged on appeal.)

• Recognized City provided four declarations. City’s search for paper records was adequate. However, issue of fact

about whether the search for “the City’s computer records” also included a search of laptop or produced electronic
calendars. There was another issue of fact as to whether the requester clarified his request. It was also unclear if
requester was given access to paper copies of electronic records when he inspected records. Case remanded on those
matters.

Unpublished, January 28, 2019
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West v. City of Tacoma
• Three requesters (including Plaintiff West) requested records from the city concerning a liquid natural gas terminal under

construction at a port. Some records were temporarily enjoined from disclosure pursuant to a separate injunction action in which
West intervened. Another injunction action was filed, and both were later dismissed when records were otherwise obtained and
published by the media requester.

• The city communicated with West regarding his first request and said he could contact the city if he believes other records are

responsive or if the records provided did not meet the scope of his request. West later sued for silently withholding two records that
one of the other requesters had obtained. The city re-opened his request and provided the records.

Court of Appeals reversed trial court’s dismissal finding the city produced the requested records.

• West identified the records with sufficient clarity for the agency to locate them and by not disclosing their existence. The city silently
withheld the records.

• The record does not show that West confined his request to only the records at issue in the injunction action in which he intervened.
• “To the extent the City was unclear about the scope of West’s request, it had an obligation to request clarification.” The city’s
communication with West regarding his chance to re-open his request was not a “request for clarification of an unclear
request.”

Unpublished, November 14, 2018
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Stetson v. Department of Corrections

• Inmate requested to review his medical records at DOC, and was given limited and delayed access. Inmate filed
suit under the PRA and UHCIA (70.02 RCW).

Court of Appeals

• UHCIA serves as the “exclusive means” of obtaining one’s own healthcare records from a health care provider.
• DOC is the healthcare provider for inmates so the PRA did not apply to the inmate’s request.
• Inmate alleged sufficient facts to show agency may have violated the UHCIA. Trial court reversed; case
remanded. Discovery can proceed.

• Unpublished, inmate requester case.

Unpublished, October 30, 2018
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Zabala v. Okanogan County
• Requests for monitored jail phone calls used in prosecution of crime, and other records concerning jail calls.
Court of Appeals

• Published part of decision: RCW 70.48.100 exempts the requested records.
• Unpublished part of decision: Regarding a search for identifiable records, the inability to perform a key word

search does not excuse an agency’s response to a public records request. Nevertheless, the inability to perform a
key word search for electronic records can be considered in determining whether the records sought are
identifiable. Broad, sweeping requests lacking specificity are not sufficient. Here, the requester did not provide a
precise request, and even if he had, the records would be exempt. Under the unique circumstances of this
appeal, the agency complied with the PRA by declining to provide an exhaustive list of cases in which it holds a
jail inmate phone recording.

5 Wn. App. 2d 517, 428 P.3d 124 (2018) published in part (April 3, 2018 opinion withdrawn; new opinion issued, published in part.)
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Exemption
Decisions
Case Law Update
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Doe v. Pierce County, Zink
• This PRA case is the latest in a series of appellate decisions involving release of certain sex offender records,
including SSOSA and SSODA evaluations.

Court of Appeals

• Trial court properly certified class action status.
• SSOSA records subject to disclosure. Records were not exempt as medical records (UHCIA - 70.02 RCW).
• SSOSA records not exempt as “personal information” used to obtain driver’s licenses – exemption only applies
to records submitted, not to “information.”

• SSODA records exempt as juvenile investigative records under RCW 13.50.050.
• County properly refused to produce records via email or FTP.
• County properly provided third-party notice under RCW 42.56.540 without identifying a possibly applicable
exemption.

_ Wn. App. 2d, __, 433 P.3d 838 (2018) (Order amending Aug. 21, 2018, opinion and order to publish entered Jan. 23, 2019.) (Petition for review filed.)
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Doe P. et al. v. Thurston County (and Zink)

Court of Appeals

• Unpublished decision following State Supreme Court remand of decision at 199 Wn. App. 280 (2017) and

following State Supreme Court decision in Doe v. Department of Corrections at 190 Wn.2d 185 (2018) (Doe v. DOC).

• SSOSA and SSODA records are not exempt health care records under UHCIA - 70.02 RCW.
• SSODA records are exempt juvenile records under RCW 13.50.050.
• Superior Court erred in allowing offenders to proceed using pseudonyms without holding proper hearing.

Unpublished Decision, October 2, 2018. (Petition for review denied.)
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Asotin County v. Eggleston
• PRA request for copies of the legal costs incurred by the county relative to any and all legal actions involving the
requestor. The County filed for an Order to Show Cause why production of records should not be enjoined.

• The County asserted records may be protected by RCW 42.56.290. (Records would not be available to another

party under the rules of pretrial discovery.) Eggleston responded that records must be released if protected
material can be redacted. The County proposed narrowly tailored redactions which the court agreed with as part
of in camera review and records were produced.

Court of Appeals

• It is the agency’s burden to determine if exemptions apply. A requester can be a prevailing party, entitled to

attorneys’ fees, even if he/she did not initiate the PRA action. Requester substantially prevailed on some issues.
Case remanded to determine penalties.

__ Wn. App. 2d, __, 432 P.3d 1235 (2019)
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Boardman v. Inslee

• First Amendment and Equal Protection challenge to PRA provision enacted in Initiative 1501 (I-1501) exempting
home care workers' names from public inspection and copying.

• Federal District Court: Provision did not violate First Amendment right to free speech; did not entail unlawful
viewpoint discrimination; was not unconstitutionally overbroad; did not violate First Amendment right of
association; and did not violate equal protection. Claims dismissed.

• (For state court opinions on other claims involving I-1501, see these 2018 decisions: Puget Sound Advocates for
Retirement Action et al. v. State et al; and SEIU Local 925 v. State et al.)

354 F.Supp.3d 1232 (W. Dist. Wash. 2019)

19

Sheats v. City of East Wenatchee
• Officer with the City of East Wenatchee applied for job with Wenatchee PD. As part of the application process,

officer took a polygraph test, where he disclosed incidents of theft and dishonesty including events that occurred
while he was with East Wenatchee PD.

• Polygraph results provided to City of East Wenatchee and county prosecutor.
• Prosecutor deemed the results “Brady Material” that must be disclosed when the officer testifies at criminal trials.
• PRA request submitted for polygraph results and City of East Wenatchee decided to release, but provided officer
third-party notice.

• Officer initiated third-party lawsuit based on RCW 42.56.540 by filing a motion for a Temporary Restraining
Order, but does not file a Complaint.

_ Wn. App. 2d, __, 431 P.3d 489 (2018) (Petition for review denied.)
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Sheats v. City of East Wenatchee (Con’t)
Court of Appeals

• Officer’s initial pleading was sufficient to give the court subject matter jurisdiction over the claim.
• Polygraph test results are exempt pursuant to RCW 42.56.250(2) as “other related materials submitted with respect
to an applicant.”

• Officer cannot meet his burden of proving disclosure “would clearly not be in the public interest” because the

public has a strong interest in the disclosure of Brady material – records that reflect on whether a particular officer
is law abiding.

• Officer did not have a protectable privacy interest.
• NOTE: Court specifically notes that the public interest identified in this case would not require the disclosure of
every isolated minor incident of officer misconduct or even a series of pre-employment conduct.

_ Wn. App. 2d, __, 431 P.3d 489 (2018) (Petition for review denied.)
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Puget Sound Advocates for Retirement Action v. State

• PRA request to DSHS for names and associated birthdates of individual home care providers who provide
personal care services. Trial court denied permanent injunction to enjoin disclosure. Initiative 1501 issue.

Court of Appeals: Trial court reversed. Case remanded.

• Following the holding in WPEA et al. v. Wash. St. Ctr. For Childhood Deafness and hearing Loss (WPEA) (currently on
appeal), article 1, Sec. 7 of the state constitution protects that information from disclosure.

• Regardless of whether Initiative 1501 can be applied retroactively, the initiative codified at RCW 43.17.410(1)

operates prospectively to prohibit DSHS from releasing the names/birthdates, regardless of the date the public
records request was filed.

Unpublished, October 30, 2018
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SEIU Local 925 v. State

• Requester Freedom Foundation requested list of names and contact information of child care providers. Trial
court denied union’s request for injunction. Initiative 1501 issue.

Court of Appeals: Trial court affirmed.

• Exemptions created by RCW 42.56.640 and RCW 43.17.410 established through Initiative 1501 do not apply
retroactively so as to restrict disclosure in this case (the statutes were not in effect at the time of the PRA
request).

• In addition, former RCW 74.04.060(4), which restricts lists of public assistance recipients when the list is for a
commercial or political purpose, also does not apply so as to exempt disclosure of the requested records.

Unpublished, September 18, 2018 (Motion to publish denied. Petition for review granted. Oral argument June 13, 2019.)
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Doe v. Wash. Dep’t of Fish & Wildlife, Loomis
• PRA request for investigative file created as part of dueling sexual harassment complaints between DFW
employees A and B.

• Records contained within investigative file described Jane Doe, also a DFW employee, as engaging in sexual
conduct outside of the workplace, including conduct involving employee B.

• Jane Doe was not disciplined (or investigated) for the conduct described in these records.
• Jane Doe filed a claim under to RCW 42.56.540 seeking broad redactions to protect her identity.
• Trial court ruled DFW was required to redact Jane Doe’s identifying information (name, relationship or

association) when it was linked to sexual activity, but did not require redactions when Jane Doe was referenced
but not linked to sexual activity.

Unpublished. October 16, 2018 (Petition for review filed.)
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Doe v. Wash. Dep’t of Fish & Wildlife, Loomis (Con’t)
Court of Appeals

• Trial court properly required the redaction of Jane Doe’s identifying information when it was linked to sexual activity
occurring outside of the workplace and that did not violate any agency rule.

• DFW was not required to redact Jane Doe’s identifying information – even in the same record – when her name was
not linked to private sexual activity.

• The risk that a requester may potentially be able to connect Jane Doe by inference to the sexual activities did not
justify broader redactions.

• Trial court properly restricted its injunction to the pending request and could not also enjoin future potential
requests.

Unpublished. October 16, 2018 (Petition for review filed.)
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Court Proceedings,
Penalties & Injunction
Decisions

Case Law Update
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Lancaster v. Department of Corrections
• Inmate made PRA request for recordings of phone calls made with the inmate’s ID number. DOC originally
denied the request because the records were held by a third-party vendor.

• DOC did possess a subset of recordings it had used for investigative purposes. While none of these recordings
would have been responsive, DOC failed to search these recordings or inform the requestor that they existed.

• After the lawsuit was filed, a court in a separate lawsuit ruled that all of the recordings qualified as DOC’s public
records so DOC revised its response to the requestor and produced records.

• Trial court awarded penalties under the “bad faith” standard in RCW 42.56.565.
• Although it found DOC’s erroneous legal position (records held by vender were not “public records”) was

adopted in good faith, DOC acted in bad faith by failing to search recordings it had “used” even though in fact
none were responsive.

Unpublished, October 23, 2018
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Lancaster v. Department of Corrections (Con’t)

Court of Appeals:

• For penalties to be awarded for bad faith conduct under RCW 42.56.565(1), the bad-faith conduct must result in the
agency erroneously withholding records.

• Here, because none of the recordings DOC had already used for investigative purposes were responsive to the
request, DOC’s failure to search those records or inform the requestor that they existed did not result in DOC
erroneously withholding records.

• Query – does this case support limits on broad discovery requests related to penalty rulings under RCW 42.56.550?

Unpublished, October 23, 2018
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Janssen v. DSHS, Payne
• Sexually violent predator (SVP) made multiple PRA requests concerning a female DSHS staff member, relating to her
personally. She sought an injunction from disclosure.

Court of Appeals

• (1) Requester’s challenge to issuance of the temporary restraining order was moot; (2) because no preliminary

injunction hearing was required under RCW 42.56.565(4), the trial court was not required to conduct a preliminary
injunction hearing before issuing the permanent injunction; (3) the absence of an applicable PRA exemption was
immaterial because RCW 71.09.120(3) and RCW 42.56.565(2)(c)(i) allow the trial court to enjoin the release of
nonexempt public records to SVPs residing in a civil commitment facility if the PRA request was made to harass an
agency employee; (4) substantial evidence supported the trial court’s finding that the requester’s PRA requests were
made to harass the employee and therefore the permanent injunction was warranted under RCW 71.09.120(3) and
RCW 42.56.565(2)(c)(i); and (5) DSHS did nothing improper in supporting the employee’s position during the
injunction proceedings.

• However, the Court of Appeals also held that the permanent injunction was overbroad to the extent that the

injunction applied to any PRA request submitted by any person, but not to the extent that the injunction applied to
the requester and his civil commitment attorney. Case remanded to modify injunction.

Unpublished, March 19, 2019
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Strand v. Spokane County & Spokane County Assessor
• Requester sought records on property valuation work relevant to her residence. PRA Complaint alleged County

delayed disclosure and withheld responsive documents. Records had been provided but some had been overlooked
and were later discovered. Requester appeared pro se in the litigation, but had consulted with an attorney.

Court of Appeals

• An attorney need not appear of records in a PRA action for legal services to be compensable if the services were

reasonably incurred in litigating a matter on which a PRA plaintiff prevails. Here, the requester presented evidence
that she had sought and paid for legal services relevant to the prosecution of her PRA claims. Case remanded to
determine if attorney fees of $612 should be awarded.

• Trial court properly awarded penalty amount ($1/day) under Yousoufian + transcript costs; there was no abuse of
discretion.

• Other claims (such as regarding agency’s search, whether other records should exist) were not properly presented.

Unpublished, April 11, 2019
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Washington State Supreme Court Justices

4. Pending Supreme Court Cases
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Pending Cases at the State Supreme Court
•
•
•
•
•

WPEA v. Freedom Foundation (argument held June 12, 2018)
Gipson v. Snohomish County (argument held February 26, 2019)
Hoffman v. Kittitas County (argument set for May 9, 2019)
SEIU v. UW, Freedom Foundation (argument set for May 14, 2019)
Associated Press et al. v. Washington State Legislature et al. (argument set for June
11, 2019)

• SEIU v. State, DEL (argument set for June 13, 2019)
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Petitions for Review Pending at the Supreme Court

• Doe v. Pierce County, Zink
• WCOG v. Pierce County
• Doe v. Fish and Wildlife, Loomis
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5. Q & A
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