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Legislative Intent
The people of this state do not yield their sovereignty to the agencies which
serve them. The people, in delegating authority, do not give their public servants
the right to decide what is good for the people to know and what is not good for
them to know. The people insist on remaining informed so that they may retain
control over the instruments they have created.
RCW 42.30.010
The OPMA… contains an express statement of legislative intent that our Supreme Court
has characterized as “some of the strongest language used in any legislation.”
Grp. Health Coop. v. Dep't of Revenue, 438 P.3d 158, 162 (Wash. Ct. App. 2019).

Scope of the OPMA
The Open Public Meetings Act, ch. 42.30 RCW,
applies to all public commissions, boards, councils,
committees, subcommittees, departments, divisions,
offices, and all other public agencies of the state and
its subdivisions.
RCW 42.30.010.

OPMA Basics
• All meetings must be open to the public, except authorized executive
sessions. RCW 42.30.030; RCW 42.30.110.
• The following are required: notice of meeting, agenda, and published meeting
materials and minutes. RCW 42.30.070; RCW 42.30.060; RCW 42.030.075;
RCW 42.030.077.
• Meetings where City business is received, discussed, and/or acted upon must
include a quorum of Members.
‒ Quorum requires a majority of members. See RCW 42.30.020(3).

OPMA Basics
Action at meetings:
‒ “Action” is defined as the transaction of official business
including but not limited to receipt of public testimony,
deliberations, discussions, considerations, reviews,
evaluations, and final actions. RCW 42.30.020(3).
‒ No legal action may be taken by a council, board,
commission, committee, or task force except in a public
meeting. RCW 42.30.060.

Quorum & Action
No meeting takes place, and the OPMA does not
apply, if the public body lacks a quorum. See Citizens
Alliance for Prop. Rights Legal Fund v. San Juan
Cnty., 184 Wn.2d 428, 446, 359 P.3d 753 (2015).
But, any “action” by a quorum outside of a public
meeting violates the OPMA.

Serial Meetings
Serial conversations between
groups of officials may be a
“meeting.”
• Wood v. Battle Ground
School Dist.,107 Wn. App
550, 564, 27 P.3d 1208
(2001) (exchange of emails among board
members was a meeting
under the OPMA).
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Social Media & Serial Meetings
•

OMPA restrictions apply regardless of the form of communication: texts,
Facebook, online comments, e-mails, phone calls, and in-person conversations
all count.

•

Thus, social media use falls within the scope of the OPMA.
‒

Officials may create a “serial meeting” through the use of social media
technology, e.g., via three Members discussing official business in a room
and then one of the three texting a fourth and reporting back.

Citizens Alliance, 184 Wn.2d at 448 n.5 (left open whether such
communications constitute a meeting).
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Serial Meetings, cont.
Passive receipt of email, texts or social
media is not
automatically a
meeting. See Citizens
Alliance, 184 Wn.2d at
443-44.
The key is whether
you intend to meet to
transact the official
business of the
governing body.
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However….
“If Pepper did e-mail with both Morgan and Weber (a
majority of the council), as Robbin Taylor alleges, and if they
did discuss changes to council rules, as Robbin Taylor
alleges, such conduct would likely constitute council ‘action’
in violation of the OPMA.”
In re Recall of Pepper, 189 Wn. 2d 546, 558, 403 P.3d 839
(2017).

Executive Sessions
The Washington Supreme Court, in its most recent OPMA decision, signaled it
will interpret executive session provisions narrowly:
• The Court considered the executive session provision in RCW 42.30.110(1)(c),
“the minimum price at which real estate will be offered for sale or lease”;
• The Court held this language “limits discussion in executive session to
consideration of the lowest acceptable value to sell or lease property”;
• The Court held executive sessions cannot cover other factors such as impacts
on jobs, environmental risks, quantity of land, and improvements.
Columbia Riverkeeper v. Port of Vancouver, 188 Wn.2d 421, 432-33, 395 P.3d
1031 (2017).

#PublicRecords

The Progression of Public Records

Emails

Text Messages
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Nissen I: Recap
• Text messages of Pierce County Prosecutor sent on personal device may be
public records if they relate to the conduct of government.
• Call logs from personal cell phone may be public records if they relate to the
conduct of government and are retained or used in the prosecutor’s official
capacity.
• Logs are not public records if they play no role in County business and
County never uses them.
Nissen v. Pierce Cnty., 183 Wn.2d 863, 357 P.3d 45 (2015).
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West v. City of Puyallup
“[A] public official's posts on a personal Facebook page can
constitute an agency's public records subject to disclosure under the
PRA if the posts relate to the conduct of government and are
prepared within a public official's scope of employment or official
capacity.”
“However,… [the] particular Facebook posts at issue in this case
were not public records as a matter of law because [the Council
member] did not prepare them within the scope of her official
capacity….”
West v. Puyallup, 2 Wn. App. 2d 586, 588, 410 P.3d 1197 (2018) (bold added).
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The West Test
To determine whether [the Council Member] was acting within the scope of her employment or
official capacity… when she prepared the Facebook posts, the Court looked at whether:

(1)her position required the posts,
(2)the City directed the posts, or
(3)the posts furthered the City's interests
West, 2 Wn. App. 2d at 597.
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Applying Nissen I
[I]t does not follow logically under the Nissen analysis that
communications on the employer’s devices are necessarily always
public records. Such an inference would conflict with the distinction
drawn in Tiberino [v. Spokane County]. See 103 Wash. App. [680] at
683-4, 688, 13 P.3d 1104 [2000] (personal e-mails were public
records not because they were on employer’s computer, but because
the county printed the personal e-mails in preparation for litigation
over Tiberino’s termination because of her personal use of e-mail).
Serv. Employees Int'l Union Local 925 v. Univ. of Washington, 4 Wn. App. 2d
605, 623, 423 P.3d 849 (2018), rev. granted, Freedom Found. v. Serv.
Employees Int'l Union Local 925, 192 Wn. 2d 1016, 438 P.3d 111 (2019).

Nissen II

Nissen II: Applying West v. City of Puyallup
In West v. City of Puyallup, 2 Wn. App. 2d 586, 410 P.3d 1197 (2018), a city
council member had a private social media account for communications about
city and campaign issues. Although the Court found the social media
communications concerned government, the Court held the communications
were not public records because they were only “informational” and did not,
under Nissen I, “address the conduct or performance of government
functions.” Id. at 599-600.
Glenda NISSEN, an Individual, Respondent-Cross Appellant, v. PIERCE
COUNTY, a Public Agency, Pierce County Prosecutor's Office, a Public Agency,
Appellant-Cross Respondents., 2018 WL 6728463 (Wash. App. Div. 2), 32-33.

Nissen II
In SEIU Local 925 w. U.W., 2018 Wn. App. Lexis 1786 (2018) (motion to publish
granted), university professors used university e-mail for union communications which
related to the university's labor relations and thus to the conduct of a government. Again
applying the Nissen I definition of public record, the Court of Appeals held the records
were not public because they were not records generated within the scope of
employment as part of the conduct of government or performance of government
functions.
Glenda NISSEN, an Individual, Respondent-Cross Appellant, v. PIERCE COUNTY, a
Public Agency, Pierce County Prosecutor's Office, a Public Agency, Appellant-Cross
Respondents., 2018 WL 6728463 (Wash. App. Div. 2), 32-33.

All Politics Are Local
Nissen II comes before Division II a second time on a privacy argument that Pierce
County has no standing to make. Pierce County Prosecuting Attorney Mark Lindquist
has already published from his official Pierce County website the nine text messages at
issue on Pierce County's appeal, proclaiming them “trivial” and “insignificant.” Per the
prosecutor himself, the texts contain no sensitive subject matter that this court should
declare private. His office released the texts and promised the public there would be no
appeal. Pierce County has appealed to “leverage” a settlement out of Detective Nissen
in her federal court employment case. Pierce County's abuse of the appellate process
warrants sanctions. This appeal should be rejected outright and dismissed without
publication. Sanctions should be awarded in addition to attorney's fees and costs.
Glenda NISSEN, Plaintiff/Respondent, v. PIERCE COUNTY, a Public Agency, Pierce
County Prosecutor's Office, a Public Agency, Defendant/Appellant., 2018 WL 6728464
(Wash. App. Div. 2), 1.

Hail to the Tweet
Though Twitter also maintains control over the @realDonaldTrump
account (and all other Twitter accounts), we nonetheless conclude
that the extent to which the President and Scavino can, and do,
exercise control over aspects of the @realDonaldTrump account are
sufficient to establish the government-control element as to the
content of the tweets sent by the @realDonaldTrump account, the
timeline compiling those tweets, and the interactive space associated
with each of those tweets.
Knight First Amendment Inst. at Columbia Univ. v. Trump, 302 F.
Supp. 3d 541, 567 (S.D.N.Y. 2018).

Hail to the Tweet
(1) [T]he @realDonaldTrump account is presented as being “registered to Donald J.
Trump, ‘45th President of the United States of America, Washington, D.C.,’…
(2) “[T]he President's tweets from @realDonaldTrump ... are official records that must
be preserved under the Presidential Records Act,”… ; see 44 U.S.C. § 2202
(directing the retention of “Presidential records”; id. § 2201(2) (defining “Presidential
records” as those created “in the course of conducting activities which relate to or
have an effect upon the carrying out of the constitutional, statutory, or other official or
ceremonial duties of the President”); and
(3) [T]he @realDonaldTrump account has been used in the course of the appointment
of officers (including cabinet secretaries), the removal of officers, and the conduct of
foreign policy,… all of which are squarely executive functions
Knight First Amendment Inst. at Columbia Univ. v. Trump, 302 F. Supp. 3d 541, 567
(S.D.N.Y. 2018).

Hail to the Tweet
[D]efendants' reliance on the President's establishment of the account in 2009,… well
before his election and inauguration as President—is unpersuasive.
***
[I]f a facility initially developed by the government as a military …is subsequently
decommissioned and repurposed into a public park, the present use of the facility as a
park would bear much more heavily on the forum analysis than its historical origins as a
military installation. Similarly, if a privately constructed airport were subsequently taken
over by a public agency, forum analysis would focus on its current use as a public airport
rather than its prior use as a private one.
Knight First Amendment Inst. at Columbia Univ. v. Trump, 302 F. Supp. 3d 541, 569
(S.D.N.Y. 2018).

“Swathed… in the trappings of her office…”
Randall clothed the Chair’s Facebook Page in “the power
and prestige of h[er] state office….”

Randall created and administered the Chair’s Facebook Page to further her duties as a
municipal official. She used the Chair’s Facebook Page “as a tool of governance,” …
through the Chair’s Facebook Page, Randall provides information to the public about her
and the Loudoun Board’s official activities and solicits input from the public on policy
issues she and the Loudoun Board confront.
Davison v. Randall, 912 F.3d 666, 680-81 (4th Cir. 2019), as amended (Jan. 9, 2019).

“Swathed… in the trappings of her office…”
(1)the title of the page includes [Randall]’s title;
(2) the page is categorized as that of a government official;
(3) the page lists as contact information [Randall]’s official County
email address and the telephone number of [Randall]’s County office;
(4) the page includes the web address of [Randall]’s official County
website;
Davison v. Randall, 912 F.3d 666, 680–81 (4th Cir. 2019), as
amended (Jan. 9, 2019).

“Swathed… in the trappings of her office…”
(5) many—perhaps most—of the posts are expressly addressed to “Loudoun,”
[Randall]’s constituents;
(6) [Randall] has submitted posts on behalf of the [Loudoun Board] as a whole;
(7) [Randall] has asked her constituents to use the [Chair‘s Facebook Page] as a
channel for “back and forth constituent conversations”; and
(8) the content posted has a strong tendency toward matters related to
[Randall]’s office.
Davison v. Randall, 912 F.3d 666, 680–81 (4th Cir. 2019), as amended (Jan. 9,
2019).

How’s my Driving? Dial 1-800-555-1983
Plaintiff alleges that… while riding in the passenger seat of a vehicle owned by
his employer, he filmed a video that criticized Defendant's driving and posted it
on his own personal Facebook profile…. Defendant, who was a sitting state
senator and a candidate for United States Congress at the time, posted a
response video later that night to his official “OjedaForCongress” Facebook
page…. In the video, Defendant berated Plaintiff for supporting an opposing
candidate in a previous race and called on Plaintiff's employer to fire Plaintiff for
driving recklessly in a company vehicle….
The following Monday morning,… the owner fired Plaintiff and stated that Plaintiff
“shouldn't have posted the video” because he was “interfering in a federal
election.”
Woolsey v. Ojeda, 363 F. Supp. 3d 688, 690–91 (S.D.W. Va. 2019) (bold added).
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